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RATE REGULATION REFORMS

BNSJF Railway Company (“BNSTF") hereby submits its rebutial comments on the issues
addressed in the Bourd’s July 25, 2012 Notice in Rare Regularion Reforms, Ex Parte No, 715
("EP 715 Notice™).

In the IZP* 715 Nouce, the Board proposed refinements (o its rate reasonableness
methodologies in three broad arcas (1) Changes to the use of cross-over traffic; (2) Refinements
of the Simplificd SAC and Three Benchmark methedologies. including changes to relict caps,
and (3) Modilication of the interest rate used 10 calculate reparations. Afler two rounds of
comments, the shippers” position on these issucs is clear.

As 1o cross-over trafTic, the shippers continue 1o insist that they arc entitled to use cross-
over traffic in SAC analyses regardless of the distoniions created by cross-over traffic in the SAC
results, The shippers continue (o ignore the Board’s conclusion that cross-over traffic is intended
only to simplily SAC analyses, not to produce SAC results that are skewed in favor of shippers
that rely heavily on cross-over traflic in their SAC presentations  As to the Board's proposed
refinements 1o the simplificd methodologies. the shippers urge the Board 10 climinate all
restrictions on the cligibility to use the simplificd methodologies while resisting the Bourd’s
cfTorts to make the results ol those approaches more accurate  The shippers wrongly seck 10

make the simplified methodologies available as aliernatives to SAC rather than as a limited



supplementation of the Board’s SAC methodology in cases that do not justify the cost of SAC
litigauon. As to the inierest rate on reparations, the shippers support an mncrease 1n the interest
rale used to calculate reparations

In all three arcas, the shippers are driven by a simple desire to expand rate reliel without
regard to the cconomic principles underlying the Board’s regulation of rail rates or the
framework that the Board and Congress have established for assessing the reasonablencss of rail
rates. The shippers™ approach to the 1ssues raised in the EP 715 Notice is unabashedly resuli-
oricnted and unprincipted. BNSF has alrcady addressed on opeming and reply most of the
arguments made and posttions taken by the shippers in this proceceding. BNST addresses below
the small number of new arguments made by the shippers in their reply filings,’

l. Issues Relating to Cross-Over Traffic

A Cross-Over Traffic Should Be Eliminated In Full SAC Cases.

As BNSF explained in its opening commenis. cross-over traffic was adopted by the ICC
as a simplification device at a time when there was no simplificd alternative 10 a Full SAC
analysis. Now that the Board has adopted a Simplificd SAC methodology that gives shippers the
opportunity to present simplified SAC assumptions with appropriate limits on rehief to
compensate for the inaccuiacices that incvitably result from the use of simplifying assumptions, 1t
would be appropriate for the Board 1o restnct the use of cross-over tralfic to Simplificd SAC
presentations  The Full SAC methodology should be used as originally contemplated by the 1ICC
as a test for a truc “stand-alone™ railroad that 1s not dependent on the residual incumbent to

provide service to the traflic group that 1s served by the SARR

' BNSF does not address comments regarding matters raised by shippers that are outside
the scope of thus proceeding, including the proposal to “define and apply the revenue adequacy
constraint ” See CURE Reply at 3.



The primary response of the shippers to BNSF's proposal is that the restriction on the usc
of cross-over taflic in Full SAC analyses violales a complainant’s “right” to include cross-over
traffic in the SAC analysis and that any limits on the use of cross-over traffic would “violate a
fundamental tenct of Coal Rare Gudelines.™ The Board hus previously rejected the claim that
“under Gudelines, complainants have an absolute nght to use cross-over traffic and to choose
any segment of the incumbent’s market they wish the SARR 1o serve.” Major Issues in Rail
Rare Cases, STB Ex Parte No. 657 (Sub-No. 1), at 31 (STB served Oct. 30, 2006). Guidelines
makes no mention of cross-over trafTic, and as the Board noted, “it 1s ¢lear that the concept of
cross-over lraffic was not contemplated by the ICC when it adopted Guidelines ™ /e a1 31.
Cross-over traflic was subsequently adopted as a simplilication device, not because complainants
have the “right” 10 include in the SAC analysis only a portion of the transportation service that
the defendant provides in the real world to shippers served by the SARR.?

Coal Shippers argue that Guudelines must have coniemplaied the use of cross-over traflic
since two cases decided shortly afier Guidelines — the OPPD and APL cases® ~- allowed the
complainanis to avowd constructing all facilities necessary 10 provide service 10 the SARR's

traffic group But thosc cases did not involve the use of cross-over trafTic in the way that cross-

? Consumers United for Rail Equity ("CURE") Reply a1 7, 21-22

3 Coal Shippers suggest thai their “right” to use cross-over trafTic is related to the
complanant’s right o group traffic with the 1ssue traflic. See Weslern Coal Tralfic League,
Concerned Captive Coal Shippers, American Public Power Association, Edison Electne
Institute, National Rural Electric Cooperative Association, Western Fucls Association, Inc., and
Basin Electric Power Cooperative, Inc. (“Coal Shippers™) Reply at 13. But the elimination of
cross-over Lallic does nol restrict in any way the tralfic that the complainant can include in the
SAC analysis The complainant would just be required o provide the same onigin-to-destination
service for the tralfic included in the SAC analysis that the defendant provides in the real world.

* Omaha Pub Power Dist v Burlington N. R.R Co ,31.C.C.2d 123, 142 (1986)
(OPPD P), aff'd, 3 1.C.C 2d 853, 858 (1987) (“OPPD II"); Ark. Power & Light Co v
Burlington N. R.R Co ,31C.C.2d 757, 774 (1987) ("APL").
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over traffic has been used in recent cases. In OPPD, the ICC allowed the complainant to avoid
replicaling feeder and distribution lines used 1o provide service to the traffic group in the SAC
analysis because the [CC concluded that the evidence showed that there was a “complete
recovery of all stand-alone costs, including auxiliary costs and investment™ on those lines.® In
contrast, the Board does not require that a complainant using cross-over traffic show that off-
SARR costs arc {ully covered. Indeed, the purpose ol cross-over traflic as it 1s used today is to
avoid any consideration of whether the off-SARR costs are covered on the theory that it 1s loo
complicated 1o make such a showing [f anything, the 1CC’s early decisions show that the [CC
did not contemplate the use of cross-over traffic to create a SARR that 1s dependent on the
residual incumbent 10 provide service to the SARR 1traffic group without any inquiry into
whether the residual defendant’s costs are fully covered.

Coal Shippers also claum that complainants should be allowed 10 use cross-over iraffic in
Full SAC cascs because it would be too complicated to present SAC cvidence without the use of
cross-over trafTic. Coal Shipper Reply at 11 ("cross-over tralTic is ¢ssential 10 make the SAC 1est
work™) This concern is misplaced. While the climination of cioss-over trafTic could expand the
scope of a SARR and require somewhat more expansive operating and construction cost
evidence, it would also have the oftselting effect of eliminating litiganion over the most complex
SAC issues that have arisen in recent SAC cases  As BNSF explained in its opening comments,
cross-over traffic was intended to simplify Full SAC liugation. but the usc of cross-over trafTic

has in fact led to the most complex and contentious issucs in recent SAC cascs, including the

SorprD 1,3 1.C.C 2d at 142; see also OPPD 11,3 1.C.C.2d i 858 (concluding that the
record demonsirated “u complete recavery of all stand-ulong costs, including off-line costs and
investment”) See also APL, 3 1.C.C 2d a1 774 ("APL developed a second SAC model designed
solely 1o illustrate that the non-issue traffic included in the trunk line model earns sufTicient
revenues to cover olf-line, as well as on-line costs.”™).
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nced 1o develop appropriaic methodologies to allocate revenues between the SARR and the
residual defendant and the need 10 address unrealistic operating assumptions and SARR
configurations that result from complainants” use of cross-over traffic.® Elimination of cross-
over traffic from Full SAC analyses could actually simplify SAC cascs by lorcing complainants
10 make more realistic assumplions that can be morc casily assessed by delendants and by the
Board

B. If the Board Does Not Eliminate Cross-Over Traffic In Full SAC Cases, It 1s
Reasonable For The Board To Limit The Use of Cross-Over Traffic.

BNSF belicves that the appropriate way of dealing with the distortions created by the use
ol cross-over traffic in Full SAC cases 15 (o limit the use of cross-over tralTic 10 Simplified SAC
cases However, if the Board does not eliminaic cross-over traffic aliogether from Full SAC
cascs, BNSI agrees with the Board that limits should be imposed on the use of cross-over tralfic
to address the substantial distortions created when carload traflic is used as cross-over traffic in
SAC analyscs.

The shipper commenters oppose any limits on cross-over traflic on several grounds.
First, they arguc that any limit on the use of cross-over traffic would interfere with their
supposed “right™ to usc cross-over tralfic. BNSF addressed above the shippers’ claim that they

arc entitled 1o use cross-over traffic 1n SAC analyses. BNSF also addressed above the shippers’

6 See, ¢ g., E.I. du Pont de Nemours & Co v, Norfolk Southern Ry Co., STB Docket No
NOR 42125 ("lcapirog” cross-over traffic where the SARR hands tratTic back and forth 1o the
incumbent muluple times), Arizona Elec. Power Coop., Inc v BNSF Ry. Co , STB Docket No.
NOR 42113 (ST scrved Nov. 16, 2011) (complainant ignored the interchange point between
defendunis and rerouted the interline issue traffic over lines that have never been used by
defendants 10 provide the transportation service. which resulted in inefTicient and circuitous
routing of the issuc uafllic). appeal docketed, No 12-1246 (D C Cir June 8, 2012); Tex, Mun.
Pawer Agency v Burlington N & Santa Fe Ry Co., 6 S.T.B. 573. 596-98 (2003) (complmunanm’s
assumed rerouting ol unit coal trains through the heavily congested lHouston area)
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argument that any limits on cross-over traffic would nccessarily result in “unmanageably large,
complex and expensive” SAC anal yscs."'

In addition, the shippers argue that the Board’s concerns about the distortions created by
the usc of carload traltic as cross-over tralTic are misplaced. The shippers claim that the Board’s
concerns aboul Lhe distortions created by the usc of carload traffic as cross-over tralTic result
from the Board's focus on the operations of the SARR, while the Board is supposed to be
focused only on the defendant’s costs for purposes of allocating revenue between the SARR and
the residual incumbent.® But the shippers mischaracterize the Board's concern,

As BNSF explained n its reply comments, ihe distortions from the use of carload traffic
as cross-over traffic arise from the fact that complainants usually carve out a hughly efficient
portion of the defendant’s real world carload movements for inclusion in the SAC analysis °
However. the defendani’s system-average URCS costs are then used 1o estimate the cost of that
efficient portion of the defendant’s movement. URCS was not designed 1o assess the costs of a
portion of a through movement  URCS 1s a sysicm-average cost methodology that is designed 10
estimate the average costs of the entirc through movement. When costs are relatively evenly
sprcad out over a movement, as in Lhe case of trainload traffic, URCS can be used o produce a
reasonable estimate of the cost of a selected portion of the through movement. But the costs 10
provide carload transportation arc not evenly spread out over the through movement, since
carload trallic requires substantial gathering, switching, assembly and disassembly activities at

dilTerent points in the movement  While system-average URCS costs may produce a reasonable

7 Coal Shippers Reply at 6.
¥ See Coal Shippers Reply at 7-8.
¥ BNSF Reply at 16-18.



csimaic of the average costs of the entire through movement lor carload traffic, it does not
reasonably estimate the costs of a highly efficient portion of the through movement. The
magnitude of the distortion cannot be assessed by looking only at a single element in the URCS
syslem-average cost calculation, hke inter- and intra- train (“E&17) switching,

Coal Shippers arguc that the problems resulting from the usc of system-average URCS
costs 1o estimate the cost of an cfficicnt scgment of a carload movement can be addressed by
adjusting the URCS variable cost calculations 10 account for the specific characteristics of the
segment of the movement at 1ssue. While such an approach may be theorctically possible. the
Board has made it clear that it wall not consider adjustments to URCS 1o account for specific
movement charactenstics Major Issues in Rail Rate Cases. STB Ex Parte No. 657 (Sub-No, 1),
at 50-51 (STB served Oct. 30, 2006). Moreover, expencnce with movement-specilic URCS
adjusiments in past SAC cascs shows that any atiempt to adjust URCS would likely lead to
further disputes and complications that the use of cross-over traffic was intended to avoid.

C. The Board Should Adopt Its Propesed Alternative ATC Methodology.

BNSF has explained in detail in 1ts opemng and reply comments in this proceeding and in
the WFA/Basin rate case'® why the Board's adoption of Modificd ATC was unnccessary 10
address the Board's concerns with Original ATC and why Modilied ATC conflicts with the
principles that the Board established in Mayor Issues for the proper allocation of revenue on
cross-over traflic.'! BNSI has also explaincd how the Board’s Alicrnative ATC addresses the

flaws in Modifiecd ATC BNSF does not repeat that discussion here.

91 Fuels Ass'n, Inc & Basin Elec. Power Coop v BNSF Ry. Co . STB Docket No.
42088 ("WVlFA/Basin™).

T BNSF Opening at 13-15; BNSF Reply at 18-23  See, e.z, Comments of BNSF
Railway on Remand, STB Docket No. 42088, at 11-16 (filed on Nov 22,2012) On June 15,
(Continued...)
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The only new argument raised in the shippers’ reply comments on the issue of Modified
ATC is in the comments of the Joint Chemical Companies. The Jaint Chemical Companies
arguc that the railroads’ concern that Modified ATC can be used 10 manipulate SAC results 1s
misplaced because Modified ATC 1s a formula and therefore it “cannot be manipulated.""?
According 10 the Joint Chemical Companies, the railroads™ real concern is with trafTic grouping
(where complainants supposedly have broad lexibility), not with the revenue allocation
mcthodology.

The argument misses the point. The problem with Modified ATC is with the formula
used in Modified ATC to allocate revenue. As BNSF has explained, the Modified ATC formula
fails to give proper weight to variable costs in allocating revenues on cross-over traffic.” By
giving too much weight to vanable costs, Modified ATC unduly favors the high-density portion
of a cross-over movement in the allocation of revenue, thereby giving complainants the incentive
o manipulate the SAC results by designing a stand-alone railroad that replicates only high-
density portions of a railroad defendant’s network  But whether or not the complainant tries 10
manipulate the SAC analysis through its design of a SARR and the trallic group included in the
SAC analysis, Modified ATC produces distoricd SAC results for the simple reason that the
formula uscd to allocate cross-over revenucs under Modificd ATC (ails to accurately assess the

on-SARR and off-SARR costs ol a through movement. The formula is flawed and should be

2012, thc Board issucd a deciston on remand in the WFA/Basin casc in which the Board adhered
1o its use of Modified ATC in thut 1ate case while noting thai 1t was going to iniate a
rulemaking for purposes of replacing Modified ATC BNSF has appealed the Board’s June 15,
2012 decision. See BNSF Railway Co. v. STB, Docket No. 12-1327 (D.C. Cir.).

"2 The American Chenustry Council, The Fertilizer Institute, The National Industrial
Transportation Leaguc, Arkema, Inc., The Dow Chemical Company, Olin Corporation, and
Westlauke Chemical Corporation (*Joint Chemical Companies™) Reply at 6.

¥ BNSFK Opening at 14, BNSF Reply at 18.
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replaced with an approach that betier accoums for the relative costs of the on-SARR and off-
SARR portions ol'a through movement.
IL. Issues Relating To The Simplified Rate Reasonableness Methodologies

A. Relief Caps Should Not Be Eliminated.

On reply, the commenting shippers continue Lo assert that rehief caps should be
climinated in Three Benchmark and Simphfied SAC (“SSAC™) eases.* Their argument on reply
for chiminating reliel caps is the same as the argument they presented in their opening comments,
namely that reliel caps are not necessary because shippers already have an incentive to bring &
rate case under the mosl accurate methodology possible. They claim that the level of a
prescribed rale necessarily wall be higher under a more simplified methodology, so shippers
alrcady have the incenuve to choose the more accurate methodology 1f the litigation costs can be
justified,

BNSF has alrcady addressed the shippers® argument, showing that there simply 1s no
emprrical or theoretical support for the claim that the level of any prescribed rate will necessarily
go up as a more simplificd methodology is used As 10 Simplificd SAC cases, there have been
no cases decided under the SSAC methodology, so it 1s not possible to know how cases under
that methodology will come out  As 10 Three Benchmark cases. the factors uscd 1n a Three
Benchmark analysis have nothing in common with the inputs and assumptions used in a Full

SAC or SSAC analyss. so there is no rcason 10 assume any relationship whatever between the

" Chlonne Instituie Reply at 6; CURE Reply at 20; ARC Reply at 3, 7, Joint Chemical
Companies Reply at 7, 8; Coal Shippers at 20-21; NGFA Reply at 8 Some shippers aiso urged
the Board to expand relief available in a SSAC casc by extending the ratc prescription period in
SSAC cases to len years. Chlorine Instituic Reply at 4. 6; NGFA Reply at 6 1t would be
inappropriate to provide 10 years of relief in a SSAC case since the rate prescription is based on
a single Test Year. Simplified Standards for Rail Rate Cases, STB Ex Paric No. 646 (Sub-No.
1), at 15-16 (STB served Sept. 7, 2007)



results of a Three Benchmark cuse and a SAC or SSAC analysis. Indeed, BNSF explained that
the use of the Three Benchmark analysis in cases involving tratTic on low density line segments
could well produce results suggesting that the challenged rate exceeds a reasonable maximum
rate when a SAC analysis would show that the rate is reasonable.’ In such a case, the
complaiming shipper would have an obvious incentive 10 avoid the use of the SAC 1est and
instead to rely on a Three Benchmark analysis because the Three Benchmark analysis would
produce betier results for the complainant.'®

BNSF has acknowledged that an increase in the rehef cup for Three Benchmark and
SSAC cases could be appropniaic as pan of a package of changes to the Board's rate
reasonablencss methodologies. However. the cap on reliel under the simplified methodologics
should not be eliminated under any circumstances Therclore. BNSF does not support the
Board’s proposal to climinate the cap on relief for SSAC cases, even 1 the Board makes other
improvements in its raic reasonableness methodologics.

As BNSF explained. the elimmation of the relief cap in SSAC cases could lead (0 an
abusc of the SSAC mcthodology by shippers that have very low liugation costs in SSAC cases,
The raitroad defendant is responsible for most of the litigation costs and burdens of a SSAC case,

so a shipper could bring an unmeritorious claim, or threaten such a claim, simply 1o gamn an

15 BNSF Reply at 7.

'8 In addition, as AAR has explained, the statuic does not permit an approach that gives
the complaiming shipper a choice as to the methodology 1t would like 10 pursue. The staute
provides that simplified methodologics are supposed o be reserved for cases where the value off
the case does not justily the use of the more accurate SAC siandard. 49 U S.C. § 10703(d)(3)
Morcover, the Board fails to explain how the proposed elimination of a relief cap in SSAC cascs
would be consistent with the Board's conclusion in Simplified Standards that some limit on relief
was required by statute  Sunplified Standards for Rail Rate Cases, STB Ex Paric No. 646 (Sub-
Nu. 1), a1 27, 85 (STB served Sept 7, 2007) (adopiing a “*small claims model” of relief limits to
determine the eligibility 10 use the simphified methodologies in response 1o our dircctive from
Congress” under 49 U.S.C. § 10703(d)(3)).
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unjustificd advaniage in a commercial discussion. Elimination of the cap on reliel would
encourage such a misuse of the SSAC methodology '? The Joint Chemical Companics arguc that
this concern 1s unlounded since there is no evidence that the SSAC methodology has been
abused in this way.'® But the lack of any evidence of abusc in the past may well be due to the
existence of a relicf cap that makes it less attractive to bring unmeritorious SSAC cases BNSF's
point was that ehmination of the relief cap could lead 10 abuse in the future, and the shippers do
not have a responsc 1o that concern. BNSF also argued that climination ol the cap on reliel
under the SSAC mecthodology would be especially inappropriate in light of the complete lack of
experience with the SSAC casces. The shipper commenters ignored this argument altogether.

The Board did not propose eliminating the cap on rehief under the Three Benchmark
methodology, but several shippers suggested that the reliel cap should be removed not just under
the SSAC muthodology but also in Three Benchmark cases  BNSF explained that removing the
reliei cap on Three Benchmark cases could have the prohibited raicheting down cffect on rail
rales that was identificd as a problem by the D C. Circuit in McCarty Farms and recognized by
the Board in Simplified Standards.'? 11 the relief caps on Three Benchmark cases were removed.
the repeated usce of the Three Benchmark methodology would lead 10 spiraling declines in
average rate levels as cach new calculation of the average rate tevel declined becuuse the higher-
than-average raies had been eliminated from the comparison group sample 2 Indeed, one of the

reasons the Board established relief caps in the first place was 1o avoid this ratcheting down

'7 BNSF Opening at 16; BNSF Reply at 4-6.
"% Joint Chemical Companies Reply at 7.

" BNSF Reply at 7-8  See also AAR Reply at 15-16; Burlington N. R.R. Co v. ICC, 985
F 2d 589, 597 (D.C. Cir. 1993) ("McCarty Farms™), Simplified Standards, at 73-74.

2 BNSF Reply at 7-8



cifect. Simplified Standards, a1t 74 ([T Jhe potential lor ratcheting will be severely constrained
by the limit on the relief available under this approach.™). The response of the Joint Chemical
Companics and NGFA is that there have been 100 few Three Benchmark cascs in the past for the
raticheting down effect 10 be a concern 2! The argument again misses the point. The climination
of the cap on rchel would likely lead to a much expanded usc of the Three Benchmark
mcthodology. which would in turn have the prohibited ratcheung down cffect.

B. The Board Should Refine The Simplified SAC Methodology To Require Full
Calculation Of Road Property Costs.

BNSF supporis the Board's proposal to refine the SSAC methodoelogy 1o require a full
calculation of road property invesiment costs rather than rely on the average costs from prior Full
SAC cuses. The shippers oppose the Board’s proposal lor the simple reason that it would make
the presentation of SSAC cvidence more costly 22 But the modest increase in the cost 1o present
SSAC evidence would be justified by the improvement in the accuracy of the SSAC results.
Moicover, as BNSF indicated in its opening comments, BNSI would not be opposed 10 a modest
increasc in the relief limit available in a SSAC case as part ol a package ol refincments that
would improve the accuracy of Full SAC calculations (by climinating cross-over trafTic) and
SSAC calculations (by modifying the ATC calculations and increasing the accuracy of road
property cost estimaies).
i11.  The Board Should Not Change The Interest Rate Paid On Reparations.

There are two fundamental flaws with the Board's proposal Lo change the inlerest rate

paid on reparations  First, the Board proposcs 10 change a long-standing rule with no

2! Joint Chemical Companics Reply at 8-9; NGFA Reply m 7.

22 CURE Reply at 17; Chlorine Institute Reply at 2, ARC Reply at 2, 8; NGFA Reply at
4, Coal Shippers Reply at 20-21.
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examination of the policy or economic principles that might justily a departure from established
precedent. The Board 1s proposing 1o change the interesi raie bascd on littic more than iis desire
to have a dilferent and higher interest ratc applicable to repurations. Such a result-oriented
approach is inherently arbitrary. The Board’s approach also makes it impossible for commenting
parties Lo address the proposal in a meaningful way  Since the parties do not know the Board’s
cconomic or policy justufications for the new rule, it is impossible to consider whether those
justifications arc appropriatc

The Board’s Notice provides no explanation as 10 why the Board is “concerned that the
T-Bill rate (currently at 0.10%) may be insufficiem™ or why the U S. Prime rate “may serve as a
more appropriate rate for calculating interest owed 10 shippers.” EP 715 Nouce at 18, The
partics cannot address the validity of the Board’s proposal without knowing why the Board
believes a change may be nceded or what policy or cconomic principles the Board believes are at
issuc. [ndeed, the Board’s proposed rule change is based only on the Board’s speculation that a
diffcrent interest ratc “may™ be appropriaie, rather than a conclusion the Board has rcached (even
a tentative conclusion) based on its review of relevant factors.? A valid change to the long-
standing rule on interest rates would require a more complete examination of the underlying

issues Lhan 15 possible bascd on the terse and uninformative Notice that the Board issued here 2

2 Coal Shippers refer 10 the FERC’s decision 1o use the prime rale to cstablish interest
payments. Coal Shippers Reply at 23-24. But as Coal Shippers themselves acknowledge, the
FIERC’s decision was based on an examination of specific policy objectives and a conclusion that
its choice of interest rates would advance those policy objectives. The Board has proposed no
ramework at all here for evaluating alternative interest rate proposals, suggesting only that a
change “may™ be appropnatc

' For example. some shippers support the Board’s proposal based on their view that the
U.S. Prime ratc is closer to the shippers™ opportunity cost than the T-Bill rate. See Joint
Chemical Companics Reply s 9 But the Notice does not indicale whether the Board™s proposal
is based on the 13oard’s view that an opportunity cost approach is appropriate, or if so, why such
(Continued...)
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The record in this proceeding could not support such a substantial change in long-standing
precedent.

The sccond flaw is that the proposal to adopt a higher interest rate would be unfair to
railroad defendants whe could be forced Lo pay substantial amounts of interest to shippers as a
result of case delays that are no fault of the raillroads. Indeed, BNSF believes that Congress
intended to limit railroads’ exposure 1o the costs and uncertaintics caused by delays in rate
litigation by requiring that Board proceedings be completed within three years The Board has
taken the view that the statutory three-year imit on proceedings set out in 49 U.S.C. §11701(c)
does not apply to rate reasonableness cases 2 As a result, rate reasonableness proceedings may
Iast for several years. But if the Board 1s not required to 1erminate rate proceedings afler three
years. it is unfair to ratlroad defendants to expericnee increased exposure 1o the uncertainues ol’
rate litigation by allowing cases to extend beyond three years and also holding railroads
responsible lor potentially large mierest payments on any reparations ultimately found to be
owing 10 the complainunt as a result of litigntion delays.

Morcover. under the Board’s proposed approach, the risks and costs associated with the
cuse delays would (all solely on railroads. While a raie reasonablencss case is pending, the use
of the revenues received from the complainant may be restricted in light of the possibility of an
order requiring reparations. 1 the railroad wins the rate case, any opportunily costs resulting
from the restrictions on the railroad’s use ol the revenues while the case was pending would

never be compensated. On the other hand, if the shipper prevails, the shipper would be

an approach would be appropriatc Without knowing the reasons that the Board sceks 1o change
the interest raie — other than the Board's subjective view that the T-Bill rate is too low — it 1s not
possible to address the reasonableness of the Bourd's proposed rule change

25 See BNSF Ry Co. v. STB, 453 .3d 473, 478 (D.C. Cir 2006)
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compensated for 1ts opportunity costs regardless of the length of time that the case was pending.
Such a one-sided approach to allocating the costs of delay would be arbitrary and inappropriate.

Respectfully submitted,

Richard E. Weicher Samucl M. Sipg. Jr.

Jill K Mulhigan Anthony J LgRocca

BNSF RAILWAY COMPANY STEPTOE & JOHNSON LLP
2500 Lou Menk Drive 1330 Connecticut Avenue, N W,
Fort Worth, TX 76131 Washington, DC 20036

(817) 352-2353 (202) 429-6486

Attorneys for BNSF Railway Company
January 7, 2013
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CERTIFICATE OF SERVICE

[ hereby certify thal on this 7th day of January, 2013, | caused a copy of the foregoing 1o
be served by lirst-class mail, postage prepaid, upon cach party who has filed a notice of inlent to
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